
This article is designed to give 
boards of directors and boards 
of managers object lessons in 

how not to act in running their coop-
eratives and condominiums. These are 
actual incidents. 

The first two examples involve domi-
neering presidents of boards and should 
be a warning to all directors. 

A King with Passive Counselors
A co-op, which had not consulted with its general 

counsel for years, had a nine-member board that was 
run by the president and two directors. The other six 
directors not only had no involvement in operating 
the co-op, but were happily indifferent to co-op issues. 

When a shareholder became a new member of the 
board, he requested and was denied access to the 
co-op’s books and records. After an investigation, it 
was discovered that the annual financial statements 
had not been prepared by a CPA, that the board had 
almost no records concerning corporate activities, and 
that there were no board meeting minutes since there 
had been very few meetings. Claimed repairs were 
unsupported by any invoices or payment records, and 
when questioned about certain repairs, such as the 
roof, the president advised that the board had simply 
paid a local handyman, “Joe,” in cash. There were no 
receipts for the claimed cash payments. The co-op had 
very little money in its bank account. 

When the shareholders brought the inevitable 
lawsuit, they not only sued the three directors who 
ran the board, but also the six passive and indif-
ferent directors. 

‘I Paid, I Promise’
In another co-op, the president took charge of 

paying all of the co-op’s bills and claimed to have paid 
property taxes, utility bills and other bills. None of the 
payment records were shown to the other directors. 

When the treasurer requested to see the payment 
records, the president continually promised to turn 
them over, but failed to do so for months. When 
the rest of the board members finally woke up and 
pressured the president to turn over the records, it 
was discovered that various bills had not been paid, 
including property taxes and utility bills. The presi-
dent, to cover up the lack of co-op payment records, 
claimed she had paid certain bills from her own 
pocket, and promised to show the board her personal 
checks and bank statements, which she failed to do. 

The co-op went to the district attorney’s office, 
but the DA chose not to prosecute the president. The 
co-op also chose not to sue the president because of 
the expense that would be involved in such a lawsuit. 
The other board members were lucky that the share-
holders did not include them in a lawsuit for breach 
of fiduciary duty. 

Why Sweat the Debt?
A co-op, which was in bad financial shape, desper-

ately needed money to cover capital improvements 
and other expenses. Despite counsel’s advice to either 
raise maintenance fees, assess the shareholders, or 
obtain a loan, the board passed the buck for years, 
choosing to remain popular with the shareholders and 
get reelected to the board rather than to act respon-
sibly and raise the needed funds. 

At one point, however, the dam broke, and the 
board was forced to dramatically increase mainte-
nance fees and assess the shareholders, which was 
painful for the shareholders and resulted in a predict-
able uproar. Most of the board members were voted 
off the board in the next election. 

No Dancing in the End Zone
A condo won a lawsuit against a litigious unit 

owner and wanted to not only highlight the victory 
in the condo’s newsletter, but also make critical 
comments about the unit owner — clear grounds 

www.andersonkill.com April 2020

1

What Good Boards Can Learn from Bad Boards

Attorney Advertising

C                           L                        A

COMMERCIAL LITIGATION ADVISOR

OMMERCIAL   ITIGATION    DVISOR

By Alan M. Goldberg

Co-op, Condo & Real estate advisoR

Alan M. 
Goldberg



2

Anderson Kill Co-op, Condo and Real Estate Advisor    April 2020

Attorney Advertising

for a defamation suit against the board if the 
newsletter went out as written. Fortunately, the 
published version just briefly mentioned the issues 
in the case and avoided subjective comments about 
the unit owner.

New Kids Can’t Be Blocked
A co-op board believed, albeit without any evidence, 

that two new directors were improperly passing along 
confidential corporate information to non-directors, 
and prevented them from inspecting the co-op’s 
books and records. When the new directors’ attorney 
complained to the board, the board then allowed the 
two directors to inspect the records, but only if they 
made an appointment to inspect them at the managing 
agent’s office during work hours, a requirement that 
did not apply to the remaining directors. 

After the new directors filed an order to show 
cause, the court, during oral argument, ruled that 
the law clearly permitted inspection of the corporate 
records by all directors, and that any restrictions 
placed on the two directors were improper. The matter 
was resolved and the directors were given unfettered 
access to the records. 

Vendetta? Do Better
At a board meeting, counsel was asked if the board 

could enact a rule designed to “get someone we don’t 
like,” referring to a shareholder that the board found 
difficult to deal with. The response was obvious: while 
a board can enact neutral rules that may coinciden-
tally affect some, but not all, shareholders, subject 
to restrictions imposed by law and the governing 
corporate instruments, board members cannot abuse 
their authority to carry out personal vendettas against 
other residents.

Trust? Verify
Years ago, numerous boards made the grave 

mistake of relying too heavily on their managing 
agents to determine which contractors to hire for 
major building projects. This led to the arrest of 
numerous managing agents who had made secret 
deals with contracting companies and typically 
received 10% of the contract prices.

So what can we learn from the bad boards?
•  There must be full participation by all board 

members in all board business. 

•  Board members must focus on the needs of their 
co-ops/condos, and forego personal agendas. 

•  Operating a co-op or condo is not a power trip, 
but a responsibility that each board member 
voluntarily undertakes. 

 
Alan M. Goldberg is an attorney in Anderson Kill’s New York 
office.  Alan’s practice focuses primarily on cooperative and 
condominium litigation and corporate governance, commer-
cial litigation and statutory discrimination litigation. He 
handles all stages of litigation, including mediation, arbitra-
tion, trial and appeal.
212-278-1082              agoldberg@andersonkill.com
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Anderson Kill’s Cooperative and Condominium 
Law and Real Estate and Construction groups 
are a group of attorneys from various Anderson 
Kill departments, including insurance recovery, 
real estate, and corporate who have an interest 
in legal issues in the real estate and construction 
fields. The groups meet periodically to share 
insights on new developments in insurance, 
cooperative and condominium, construction, 
and real estate law, in the belief that an inter-
disciplinary approach to legal problems will 
often maximize client profitability or recoveries, 
while minimizing costs.

Anderson Kill’s Co-op, Condo & Real Estate 
Advisor is published periodically to inform clients, 
friends, and fellow professionals of developments 
in cooperative, condominium and real estate law. 
This publication was prepared by Anderson Kill 
P.C. to provide information of interest to readers. 
Distribution of this publication does not establish 
an attorney-client relationship or provide legal 
advice. Prior results do not guarantee a similar 
outcome. Future developments may supersede 
this information. We invite you to contact the 
editor Bruce A. Cholst at (212) 278-1086 or 
bcholst@andersonkill.com with any questions 
or concerns.

Based in New York City, the firm also has 
offices in Philadelphia, PA, Stamford, CT, 
Washington, DC, Newark, NJ, Los Angeles, 
CA and Newton, MA.

© 2020 Anderson Kill P.C. All rights reserved.


